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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: This case is before the Court on
petitioner’s notion for award of admnistrative and litigation

costs pursuant to section 7430 and Rule 231.! Neither party

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
(continued. . .)
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requested a hearing on this matter, and we conclude that a
hearing is not necessary. See Rule 232(a)(2). Accordingly, we
deci de petitioner’s notion on the basis of the parties’
subm ssions and the existing record. See Rule 232(a)(1). The
portions of our opinion on the nerits of this case in Consol.

| nvestors Goup v. Comm ssioner, T.C. Mnp. 2009-290

(Consolidated Investors 1), that are relevant to our disposition
of this notion are incorporated herein by this reference.

After concessions,?the issues for decision are whether:
(1) Respondent’s positions in Consolidated Investors | were
substantially justified; (2) petitioner satisfies the net worth
requi renents as provided by law, and (3) petitioner’s litigation
and adm nistrative costs are reasonabl e.

Backgr ound

Pursuant to a settlenent agreenent, the Chio Transportation
Comm ssion (OTC) paid petitioner $950,000 for the taking of
approximately 12.4 acres of petitioner’s property and for rel ated

damages.® Petitioner treated the transfer of the property as a

Y(...continued)
Court Rules of Practice and Procedure.

2 Respondent concedes that petitioner: (1) Substantially
prevailed with respect to the anbunt in controversy or the nost
significant issues presented; (2) exhausted adm nistrative
remedi es; and (3) did not unreasonably protract the Court
pr oceedi ngs.

3 Petitioner owned approximately 147 acres of real estate
along State Route 58 in Lorain County, Chio. The OIC determ ned
(continued. . .)
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part-gift/part-sale transaction and cl ainmed a $641, 000 charitabl e
contribution deduction on its 2003 Form 1065, U.S. Return of
Partnership I nconme. Petitioner calculated the deduction by
subtracting the amount it received fromthe OIC ($950, 000) from
the fair market value of the property as determned by its
apprai ser ($1, 591, 000).

Respondent di sall owed the charitable contribution deduction
and has consistently maintained the foll ow ng positions
t hroughout the adm nistrative proceedi ng and the subsequent
litigation: (1) The fair market value of the property was equal
to the negotiated settlenment price of $950,000 (i.e., $641, 000
| ess than the value petitioner reported); (2) petitioner did not
have the requisite donative intent under section 170 for the
transfer of property to qualify as a charitable contribution; and
(3) petitioner failed to properly substantiate its clai ned

charitabl e contributi on deduction.*

3(...continued)
that it was necessary to acquire a portion of petitioner’s real
estate to construct a right-of-way for an interchange at State
Route 58. Foll ow ng unsuccessful negotiations to acquire the
affected real estate, the OIC filed a “Conpl ai nt For
Appropriation For Public Road Project, Quick Take Em nent
Domai n.”

4 Aternatively, respondent argued that if petitioner was
entitled to a charitable contribution deduction, sec. 1011(b)
required petitioner to determne its capital gain by allocating
the adjusted basis ratably between the sale and gift portions of
the transaction. Because petitioner was not the prevailing party
on this issue in Consolidated Investors |, petitioner is not

(continued. . .)
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In our opinion in Consolidated Investors | issued on
Decenber 16, 2009, we held that petitioner denonstrated that the
fair market value of the property was $1,591, 000, that it
possessed the requisite donative intent when it transferred the
property to the OIC, and that it substantiated its deduction
Accordingly, we allowed the $641, 000 charitable contribution
deduction. Petitioner now contends that it is entitled to
recover admnistrative and litigation costs.

Di scussi on

Section 7430 provides for the award of adm nistrative and
litigation costs to a taxpayer in a court proceedi ng brought
agai nst the United States involving the determ nation of any tax,
interest, or penalty pursuant to the Internal Revenue Code. An
award of litigation costs may be nmade where the taxpayer: (1) Is
the “prevailing party”; (2) exhausted avail able adm nistrative
remedies; (3) did not unreasonably protract the proceedi ng; and
(4) clainmed reasonable adm nistrative and litigation costs. Sec.
7430(a), (b)(1), (3), and (c). These requirenents are
conjunctive, and failure to satisfy any one will preclude an

award of costs to petitioner. See M nahan v. Conmm ssioner, 88

T.C. 492, 497 (1987).

4(C...continued)
entitled to recover admnistrative or litigation costs
attributable to this issue. See sec. 7430.



Prevailing Party

To be a “prevailing party”: (1) The taxpayer mnust
substantially prevail with respect to either the anount in
controversy or the nost significant issue or set of issues
presented; and (2) at the tine the petition in the case is filed,
t he taxpayer nust neet the net worth requirenents of 28 U. S C
sec. 2412(d)(2)(B). Sec. 7430(c)(4)(A). A taxpayer, however,
wll not be treated as the prevailing party if the Comm ssi oner
establishes that the Conm ssioner’s position was substantially
justified. Sec. 7430(c)(4)(B). For purposes of the court
proceedi ngs, the Conm ssioner’s position is that which was set

forth in the answer. Sec. 7430(c)(7)(A); Huffrman v.

Comm ssioner, 978 F.2d 1139, 1147-1148 (9th Cr. 1992), affg. in

part and revg. in part T.C Menpo. 1991-144; Maqggie Mgnt. Co. V.

Comm ssioner, 108 T.C. 430, 442 (1997). The Comm ssioner’s

position in an adm nistrative proceeding is the position taken as
of the earlier of: (1) The date of receipt by the taxpayer of
the notice of decision of the Appeals Ofice; or (2) the date of
the notice of deficiency. Sec. 7430(c)(7)(B)

Respondent concedes that petitioner substantially prevailed
with respect to the amobunt in controversy or the nost significant
i ssue or issues presented. As previously stated, however,
respondent argues that petitioner cannot be a prevailing party

because respondent’s positions were substantially justified.
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A position is substantially justified if it is justified to
a degree that could satisfy a reasonabl e person and has a

reasonabl e basis in both fact and | aw. Pi erce v. Underwood, 487

U S 552, 565 (1988); Huffman v. Conm ssioner, supra at 1147;

Swanson v. Conm ssioner, 106 T.C. 76, 86 (1996). The

determ nati on of reasonabl eness is based on all of the facts and

ci rcunst ances surroundi ng the proceeding and the | egal precedents

relating to the case. Coastal Petroleum Refiners, Inc. v.

Commi ssioner, 94 T.C 685, 694-695 (1990). A position has a

reasonabl e basis in fact if there is such relevant evidence as a
reasonable m nd m ght accept as adequate to support a concl usion.

Pierce v. Underwood, supra at 565. A position has a reasonable

basis in law if |egal precedent substantially supports the
Commi ssioner’s position given the facts available to the

Conmi ssi oner. Coastal Petroleum Refiners, Inc. v. Conm ssioner,

supra at 688. Determ ning the reasonabl eness of the
Comm ssioner’s position requires considering what the
Comm ssi oner knew at the tine he took his position. Rutana v.

Conmm ssioner, 88 T.C. 1329, 1334 (1987); DeVenney v.

Comm ssioner, 85 T.C. 927, 930 (1985). The justification for

each of the Conm ssioner’s positions nust be independently

determ ned. See Swanson v. Conmni ssioner, supra at 92, 97.

The fact that the Comm ssioner |oses on the nerits or

concedes the case does not establish that a position was not



- 7 -
substantially justified; however, it is a factor to be

considered. Powers v. Conm ssioner, 100 T.C 457, 471 (1993),

affd. in part and revd. in part on another ground 43 F.3d 172
(5th CGir. 1995).

According to the positions taken by respondent in the
adm ni strative and judicial proceedings, petitioner was not
entitled to a charitable contribution deduction because: (1) The
fair market value of the property was equal to the $950, 000
settlenment price; (2) petitioner |acked donative intent when it
transferred the property to the OIC, and (3) petitioner did not
conply with the substantiation requirenents. In deciding whether
petitioner is entitled to admnistrative and litigation costs, we
nmust determ ne whet her respondent’s positions with respect to
val uation, donative intent, and substantiation were substantially
justified.

A.  Valuation

To establish that respondent’s val uation position was
substantially justified, he nust denonstrate that he was
reasonabl e in adopting his expert’s analysis. See Smth v.

United States, 850 F.2d 242, 246 (5th Cr. 1988); Estate of

Dailey v. Conmi ssioner, T.C Meno. 2002-301. 1In making this

deternm nation, we consider the facts of the case, the nature of
the asset that was valued, the expert’s qualifications, the

soundness of the valuation nethods, the reliability of the
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expert’s factual assunptions, and the persuasiveness of the

reasoni ng supporting the expert’s opinion. Fair v. Conm Ssioner,

T.C. Meno. 1994-602. The nore difficult it is to appraise
property, the nore | eeway we give before concluding that a
party’s position was not substantially justified. 1d. For
pur poses of section 7430, our role is not to decide whether a
particul ar expert was correct but rather whether respondent’s
overall position, based on the expert report, was reasonabl e.

Hursh v. Comm ssioner, T.C Meno. 1990-184.

Before securing the advice of an expert, respondent revi ewed
conflicting appraisals that valued the property at $771, 000 and
$1, 591, 000.° Because of the disparities between the appraisals,

t he exam ni ng agent requested advice froma val uation speci ali st
in respondent’s general engineering group, who determ ned that
the fair market value of the property was the negotiated
settlement price of $950,000. Respondent subsequently engaged
Richard G Racek (M. Racek), an experienced appraiser with an

M A.l. designation, to appraise petitioner’s property. M. Racek
used the generally accepted sal es conpari son nethod in concl uding

that the fair market value of the property was $953,671. In

5 Respondent reviewed the appraisal report prepared by
Wesl| ey Baker (M. Baker), of Wsley Baker & Associates, whomthe
OTC hired to appraise the property during its negotiations with
petitioner. M. Baker’'s appraisal concluded that the fair market
val ue of the property was $771, 000. Respondent al so reviewed the
apprai sal prepared on petitioner’s behalf by R chard D. Masters
(M. Masters), of Masters & Associates, which listed the fair
mar ket val ue of the property as $1, 591, 000.
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doing so, M. Racek evaluated the purchase prices of conparable
comercial and residential real estate and nade adjustnents to
reflect differences including | and size, location, date of sale,
inflation, and commercial exposure. Although the Court
identified flaws in M. Racek’s analysis,® four appraisers
determ ned a wi de range of values for the property at issue in

t he underlying case (e.g., $771,000, $953,671, $1,591, 000, and
$2,875,726).7 This fact highlights the difficulty the experts
faced in appraising the property and the inherent el enent of

subjectivity in their respective analyses. See Snmth v. United

States, supra at 246 (“There is inevitably a subjective aspect to

t he shaping of any appraisal”); Estate of Smth v. Conmm Ssioner,

57 T.C. 650, 655 (1972) (“Valuation has been consistently
recogni zed as an inherently inprecise process.”), affd. 510 F. 2d

479 (2d Cir. 1975).

6 In Consolidated Investors I, we concluded that the
apprai sal prepared by M. Msters, petitioner’s expert, was nore
t horough because he included nore sales of conparable properties
in his analysis, considered nore factors that could potentially
affect the sale prices of conparable properties, and expl ai ned
and di scl osed the adjustnents he nade to the sale prices and the
wei ght he awarded to particular sales. Wiile M. Racek used
nearly as many sal es of conparable properties, he did not explain
the adjustnents he nade to the sale prices or disclose the
anounts of the adjustnents.

" In addition to the appraisals prepared by Messrs. Baker,
Racek, and Masters, discussed supra, Jay Arthur Berk Il prepared
an appraisal report on petitioner’s behalf that valued the
property at $2,875, 726.
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G ven M. Racek’s |level of expertise and experience, his use
of generally accepted valuation techniques, the difficult nature
of valuing the property, and the substantial disparities in the
experts’ appraisals, we find that respondent’s reliance on M.
Racek was reasonable. Accordingly, we find that respondent’s
val uation position was substantially justified.

B. Donati ve | ntent

Respondent mai ntai ned that petitioner did not have the
requi site donative intent under section 170 for the transfer of
property to qualify as a charitable contribution. In doing so,
respondent argued that petitioner’s characterization of the
transaction was not determ native; rather, an objective inquiry

nmust be made in deciding whether a gift has been nade. See

Her nandez v. Conm ssioner, 490 U S. 680, 690 (1989);
Comm ssi oner v. Duberstein, 363 U S. 278, 288 (1960).

Respondent identified various factors that he viewed as
i ndicative of a commercial transaction, not a charitable
contribution. For exanple, petitioner purchased the property for
I nvest ment purposes, aggressively negotiated the transaction with
the OIC, and had part of the property rezoned from
residential/agricultural to commercial in an effort to increase
t he value of the property.

Respondent al so enphasi zes that while the settlenent

agreenent acknow edged that petitioner would file Form 8283,
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Noncash Charitable Contributions, the OTC insisted on an
i ndemmi fication clause that would absolve the OIC fromliability
if the Internal Revenue Service subsequently chall enged the
characterization of the transaction. Finally, respondent points
out that at the tinme the OIC signed the donee acknow edgnent
section of Form 8283, the formdid not contain information
regardi ng the appraised fair market value of the property.
According to respondent, these facts support his position that
the charitable contribution was an afterthought in an otherw se
commerci al transaction

Two OTC enpl oyees who were directly involved in the
negotiations with petitioner testified in a manner that was
consistent wth respondent’s position. Joseph D Santis, the
ri ght-of -way coordi nator, clainmed that the prospect of a part-
gift/part-sale transaction was nentioned, but it was never
seriously considered. Noel Tsevdos, the OIC s general counsel
also testified that a potential gift was not discussed during the
settlenment negotiations until after the parties reached an
agreenent on the purchase price.

Relying on S. Pac. Transp. Co. v. Conmm ssioner, 75 T.C 497,

604 (1980), respondent argued that petitioner’s inability to
obtain a higher price during negotiations did not transform an
ot herwi se commerci al transaction between adverse parties

followng arm s-1ength negotiations into a charitable
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contribution. Respondent, citing Swetland v. Curry, 188 F.2d 841

(6th Cr. 1951), further argued that a transfer of property
pursuant to an appropriation proceeding or “Quick Take” was
against the will of the owner and therefore petitioner |acked the
requi site donative intent when it transferred the property to the
OorcC.

I n deci di ng whet her petitioner intended to make a gift to
the OTC, the Court had to determne the credibility of the
wi tnesses and interpret inconclusive docunentary evidence® in
vi ew of the surrounding facts and circunstances. In doing so, we
assigned great weight to the testinony of petitioner’s w tness,
Steve Luca, who credibly testified that petitioner intended to
donate a portion of the property to the OIC. W also found that
M. Luca' s straightforward testinony was consistent with other

evi dence including witten correspondence between petitioner and

8 Petitioner sent three letters to the OIC between July
2001 and July 2002 that expressed its support for the OIC s
activities and introduced the possibility of a part-gift/part-
sal e transaction. Respondent argued that the letters failed to
menori alize specific details regarding the purported gift.
Petitioner’'s letter dated July 25, 2001, to the OIC contained the
follow ng statenent: “Since 1990 our organi zation has been a
strong advocate of the OIC and its activities. Currently we
continue to support your activities with caution.” On Aug. 28,
2001, petitioner sent the OTC a letter that contained the
follow ng statenent: “In conclusion, our organization consists
of various gentlenen of the community that continue to support
the activities of the OTC.” On July 17, 2002, petitioner wote
the OTC explaining that it would consider a part-gift/part-sale
transaction of the property and stated: “Since approximtely
1990, our organization has been a strong advocate of the OIC and
its activities.”
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the OTC. W gave little weight to the testinony of the OIC
enpl oyees and found their responses evasive and argunentative.
Therefore, we concluded that petitioner possessed the requisite
donative intent when it transferred the property to the OIC

On the basis of the evidence, however, we hold that it was
reasonabl e for respondent to believe the partnership | acked
donative intent. Furthernore, we find that respondent’s |egal
positions were substantially supported by | egal precedent given
the facts available. Accordingly, we find that respondent’s
position that petitioner |acked donative intent was substantially
justified.

C. Substantiation

Respondent argued that petitioner failed to properly
substantiate its deduction with a “qualified appraisal” because
the appraisals it submtted were untinely and | acked required
information.® As a factual matter, respondent was correct that
petitioner’s appraisals were not prepared within the requisite
60- day period, did not show the date of contribution or the fair

mar ket val ue of the property on that date, and did not contain a

 Aqualified appraisal is nade not earlier than 60 days
before the date of contribution of the appraised property but not
| ater than the due date of the return on which a deduction is
first claimed under sec. 170. Sec. 1.170A-13(c)(3)(i)(A), Incone
Tax Regs. The qualified appraisal nust include, inter alia, the
date of contribution to the donee, a statenment that the appraisal
was prepared for incone tax purposes, and the fair nmarket val ue
of the appraised property on the date of the contribution. Sec.
1. 170A-13(c) () (11) (O, (G, (1), Incone Tax Regs.
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statenent indicating that the reports were prepared for incone
tax purposes. Accordingly, petitioner did not strictly conply
with the substantiation regulations. As we stated in
Consol i dated I nvestors |, however, substantial rather than
literal conpliance may be sufficient to substantiate a charitable
contribution deduction in certain instances. See Bond v.

Conmm ssioner, 100 T.C 32 (1993).

The fact that we decided in Consolidated Investors | that
petitioner substantially conplied with the regul ati on does not
cause respondent’s position to be unreasonable. See Fair v.

Comm ssioner, T.C Menp. 1994-602. Respondent identified what he

perceived to be material deficiencies in petitioner’s appraisals,
| eading himto conclude that petitioner did not substantially
conply with the regulations. Though we concl uded in Consoli dated
I nvestors | that petitioner’s errors were inmmterial,
respondent’s position throughout the adm nistrative proceeding
and the subsequent |itigation had a reasonable basis in the
regul ati ons and applicable | egal precedent given the facts
avai l able. Accordingly, we find that respondent’s position was
substantially justified.

1. Concl usion

We concl ude that respondent has established that his
positions were substantially justified at both the admnnistrative

and litigation |l evels because they were sufficiently supported by
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the facts and circunstances of the case and the existing |egal
precedent. Thus, petitioner was not the prevailing party with
respect to any of the issues and is not entitled to an award of
adm nistrative and litigation costs. Having concluded that
petitioner is not the prevailing party under section 7430, the
remai ning i ssues are noot. In reaching our hol dings, we have
considered all argunents nmade, and, to the extent not nentioned,
we conclude that they are noot, irrelevant, or without nerit.

To reflect the foregoing,

An appropriate order wll

be issued, and decision wll

be entered under Rul e 155.




